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Abstract: Recent statistics reveal alarming flaws in the Criminal Justice System’s (CJS) handling of
rape cases, undermining the pursuit of justice for complainants seeking legal redress. This paper
takes a novel approach to exploring police rape stereotype use in interviews with rape complain-
ants; utilising critical discourse analysis and conversation analysis and discursive psychology to
understand and critique the balance of power within an interview, and how this might impact at-
trition and prosecution decisions. Ten police interviews with rape complainants were analysed with
several suspect discursive constructions present throughout, including the interviewer constructing
the suspect as misunderstanding, the complainant as miscommunicating non-consent, or agentless
and passive talk. A significant and original finding was the way constructions interacted with the
spectrum of stranger to partner rapes. In stranger rape cases passive language often obscured the
suspect and emphasised complainant behavior. Acquaintance rapes frequently involved misunder-
standings centred on visible distress and mixed signals. Partner rapes highlighted issues around
consent and coercion, with officers often ignorant of coercive control and domestic abuse. These
findings align with Operation Bluestone Soteria (OSB), thus the recommendations align with those
made by OSB'’s Pillar One.
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1. Introduction

1.1. Background

Research suggests that the use of rape stereotypes in decision making in the Criminal
Justice System (CJS) contributes to the widening gap between rapes, their reports, and
prosecutions [1]. For example, the End Violence Against Women (EVAW) Coalition (2019)
[2] found that the Crown Prosecution Service (CPS) had a risk averse policy, only appear-
ing to take on ‘easy cases’. These contained features which are more likely to fit juries’
social representations of real rape — including stereotypes in which the suspect was a
stranger or ‘other’ in some way, physically violent, or the rape occurred outside at night.
Consequently, many rape complainants slip through the cracks, as 84.7% of complainants
know their rapists so do not fit real rapist or real rape stereotypes [3]. Munro and Kelly
(2009) [4] coined the term ‘vicious cycle of attrition” arising from this policy, in which
prosecutors are more likely to advance cases they believe have a realistic chance of secur-
ing conviction. They anticipate jury decision making, relying on lay stereotype usage that
influences this - for example, research has found that juries” biases and personal charac-
teristics influence verdict decisions, including rape myth acceptance (RMA), which has
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been found to consistently influence complainant and defendant believability, and both 43
pre- and post- deliberation decisions [5, 6]. Police are also more likely to advance cases 44
that conform to ‘real rape’ stereotypes, and the initial evidence gathering interview with 45
the complainant, which is often pivotal to a case due to scarcity of witnesses and other 46
evidence [7] potentially reflects this stereotype use, highlighting a need for research at this 47
attrition point, as there can be negative impacts in terms of retraumatisation, feeling 48
shame and internalising blame, and physical manifestations of trauma [8]. 49

Further complicating these challenges is evidence that legal professionals use rape 50
stereotypes without belief in them — King et al. (2024) [9] found that there was a disconnect 51
between what lawyers understood in theory, and a reliance on rape stereotypes. This 52
likely reflects wider societal and institutional structures that perpetuate these stereotypes, 53
such as patriarchy and existent power structures [10]. For example, male criminal justice 54
students held higher levels of patriarchal and conservative beliefs [11]. Murphy and Hine 55
(2019) [12] found that certain attitudinal variables such as hostility towards women and 56
the relationship between power and sex were significantly predictive of stereotype ac- 57
ceptance. This suggests that stereotypes are being used in conjunction with patriarchal 58
attitudes; and placed in context with Munro and Kelly’s (2009) [4] observations and find- 59
ings by King et al. (2024) [9], used as a decision-making shortcut. Thus, while beliefs may 60
be changing, use of stereotypes for the purposes of investigation and defence are still 61
problematic, as they are live features of discourse around sexual assault, and negatively 62
impact the complainant. 63

Efforts are additionally underway to shift the focus from the rape complainant to the 64
suspect in the CJS. Operation Soteria Bluestone is a large-scale police-academic collabora- 65
tion, launched in 2021 by the Home Office. The Year One report [13] provides a wealth of 66
findings across six different pillars of research. Pillar One reports that investigations were 67
disproportionately complainant-focused, and complainants had to prove credibility and 68
integrity [14]. Social representations of rape, reflective of real rape stereotypes, often drove 69
investigations and interviews. The researchers concluded that the suspect’s behaviourand 70
choices should be the focus of rape investigations [13]. A full account of the events does 71
need to be elicited from the complainant in addition to this, so some sensitive questions 72
must be asked — however, they are often asked in a way that causes retraumatisation or 73
feelings of isolation and alienation, or no explanation is given as to why specific lines of 74

questioning are being used [15]. 75
76
1.2. Rape Attrition 77

The CJS faces many challenges in mitigating the cycle of attrition. Attrition rates ap- 78
pear highest at the police interview stage — in addition to the rapes that go unreported, 79
Daly and Bouhours’ (2010) [16] review of attrition found that across multiple countries 80
only 30% on average of reported sexual offences resulted in a charge, while Gillen (2019) 81
[17] noted that in Northern Ireland 40% of rape complainants later withdrew their allega- 82
tions. Hohl & Stanko (2015) [18] found that rape complainants withdrew from the process 83
for several reasons, including feeling revictimised and disbelieved, and a lack of faith in 84
the CJS. Recent research has similar findings around the barriers to reporting [19], includ- 85
ing the same lack of faith, which involved a perceived lack of evidence and the traumati- 86
sation of reporting; self-blame; and knowing the suspect, suggesting that similar barriers 87
to reporting face those who do report and then withdraw. Attrition rates are also signifi- 88
cant at other key stages of the process - Willmott et al. (2021) [20] noted that prosecutors 89
often make charging decisions based on how a jury will interpret the facts. Those cases that 90
do go to trial are unlikely to be convicted: where 55,130 allegations of rape were recorded 91
in 2019-2020 [3], just 3.8% were prosecuted and 2.6% resulted in a conviction [21]. 92

1.3. Discursive Features of the Police Interview 93

Due to the high levels of complainant withdrawal at the police interview stage, the 94
current study focuses on the initial evidence gathering interview with rape complainants. 95
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Critical Discourse Analysis (CDA) was chosen for the macro analytic approach to the 96
study because it examines how language is used to display ideologies and power struc- 97
tures in investigative interviews, highlighting potential issues with questioning tech- 98
niques [22]. Gender- and rape-related ideologies can be compared to social representa- 99
tions around rape and violence against women, resulting in stereotypes. 100
Police interviews can provide valuable insight into the challenges facing the CJS 101
when interviewing rape complainants. One notable feature of interviews is their example 102
of institutional discourse. Participants’ talk in institutional settings is influenced by the 103
interaction between their interactional and discursive role (i.e., as interviewee), and their 104
institutional status (i.e., as complainant or witness). There is an inherent power asym- 105
metry between the interviewee and interviewer. Haworth (2006) [23] pointed out that in- 106
terviewers hold institutional power and are empowered to make crucial decisions whose 107
outcomes affect the interviewees’ futures. Additionally, the police interview is not aniso- 108
lated discursive event, but part of a wider process — while it is an instrument for evidence 109
gathering [24] it is also evidence in itself. Thus, not only is the interview for the benefit of 110
the police interviewer to aid decision making, but also for an overhearing audience [25]. 111
When real rape and real rapist stereotypes are used in interviews they are subsequently 112
available to be presented by lawyers to juries. MacLeod (2010) [26] found evidence of ste- 113
reotype use in police interviews with rape complainants, finding that some discursive fea- 114
tures such as formulations (rewording immediately prior talk) functioned to clarify details 115
for the overhearing audience. However, complainant behaviour was foregrounded while 116
the suspect’s was backgrounded. Antaki et al., (2015) [27] showed that police interviewers 117
built up a pattern of accountability, asking conduct-related questions (“how come you 118
didn’t...?”; “why did/didn’t you...?”). Although police interviewers aim to test alternate 119
theories, these questions reflect complainant-blaming stereotypes, and real rape stereo- 120
types (when the conduct in question is related to struggle or visible distress). This dis- 121
tressed the complainants, and research indicates that why/how-come questions can imply 122
doubt, disbelief, and that there is no adequate account when the asker is in a position of 123
epistemic strength [28]. This can intensify feelings of self-blame. The current study builds 124
on these insights to investigate the asymmetry of police interviews more directly than has 125
been done previously. 126

1.3. Current Study 127

Using a novel methodologically pluralistic approach to the analysis, we explored po- 128
lice rape stereotypes used in interviews with rape complainants using conversation anal- 129
ysis, discursive psychology, and a critical discourse perspective to understand and cri- 130
tique the balance of power within an interview, and how this might impact attrition and 131
prosecution decisions building on previous similar research [24-25; 26-27]. The highest 132
attrition rates for allegations of rape are during the initial police investigation stages. 133
Taken with the evidence of higher acceptance of ‘real rapist’ or suspect stereotypes 134
amongst legal and policing professionals [29-32] there is an urgent need to explore rape 135
stereotypes in police-complainant interviews. Two main discursive constructions are dis- 136
cussed in the current study through a CDA perspective of power and ideology: miscom- 137
munication, and passive and agentless talk. This section outlines some definitions and 138
literature. 139

The miscommunication model of rape proposes that acquaintance rape is the result 140
of miscommunications and misunderstandings [33]. This has been criticised: men have 141
been found to understand a variety of sexual refusals, despite claiming to misunderstand 142
indirect refusals, while women have found it difficult to directly refuse sex [34-35]. Simi- 143
larly, Marcantonio et al., (2018) [36] found in a survey on sexual communication that 144
women used a variety of sexual refusals, while Beres et al.’s (2014) [37] thematic analysis 145
noted that participants did not rely on miscommunication stereotypes to resolve ambigu- 146
ous sexual situations. 147
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Ehrlich (2003) [38] coined the term ‘agentless passives’, positioning grammatical 148
choices as “potentially important social acts’. She pointed out that when suspects and legal 149
professionals utilise them, it diminishes perceived responsibility and shifts blame onto the 150
complainant. This usage has been observed recently —a thematic analysis of rape coverage 151
in UK newspapers identified broad use of passive terms and agentless grammar, obscur- 152
ing the suspect [39]. Our use of ‘agentless passives’ or “passive voice’ throughout aligns 153
with Ehrlich’s understanding and definition [38]. 154

Each of these discursive constructions has the effect of obscuring the Mens Rea ele- 155
ment of rape through deleting or diminishing agency and backgrounding and exonerating 156
the suspect. Mens Rea is defined by the Sexual Offences Act (2003) [40] as the suspect 157
having “no reasonable belief of consent”. It is often easy to prove the Actus Reus element 158
of rape — the intentional penetration of the vagina, anus, or mouth of another person with 159
his penis without consent — but harder to prove Mens Rea. This is potentially why con- 160
structions which diminish any suggestion of ‘no reasonable belief of consent” are used. 161
This study takes its definition of rape from [40], which defines rape as intentionally pen- 162
etrating the vagina, anus, or mouth of another person with a penis, without the other per- 163
son’s consent, and when the perpetrator does not reasonably believe that the victim con- 164
sents. This allows some space for contemporary understandings such as affirmative mod- 165
els of consent, which can involve verbal or nonverbal cues — ‘yes means yes’ or nonverbal 166
non/consent [34,41], however it primarily follows the traditional ‘no means no” and im- 167
plied consent model, which the CJS works from. The data utilised in this study was from 168
2015-2017, meaning that institutional attitudes and conversations may have evolved in the 169
meantime, however Operation Soteria Bluestone’s (2024) findings were broadly that by 170
2021-22, there was still a focus on communicating non-consent and ‘no means no’, with 171
some isolated acknowledgements of coercive control-based unwilling consent [9]. 172

Based on previous findings indicating that perpetrator stereotypes are more likely to 173
be utilised than any other type [42], these stereotypes were explored for the present re- 174

search to answer the following questions: 175
e How are suspects constructed within the interviews? 176
o How do these constructions differ with the different relationships between 177
complainant and suspect (i.e., stranger, acquaintance, partner)? 178

o How are these construction formulations responded to by the complainant? 179
2. Materials and Methods 180

2.1. Data and Preliminary Analyses 181

Ten real-life initial evidence gathering video recorded police interviews with 182

female rape complainants whose suspects were male, conducted in the West Midlands of 183
England in accordance with ABE Guidelines [43] were identified, giving ten hours, 22 184
minutes of data that were analysed overall. The interviews all conformed to the guidelines 185
at a top-level reading, while during the closer analyses the first author found occasions 186
where the interviewer diverged slightly, showing the benefits of the pluralistic methodo- 187
logical approach. The complainants were all women and all White, aged eighteen to forty- 188
five years. Three cases were stranger rapes, four were acquaintance rapes — ranging from 189
less well known to close friend — and three were partner rapes. Three interviewers were 190
male, while seven were female. Some interviews were conducted in a Sexual Assault Re- 191
ferral Centre (SARC), others in a police station. The interviews were recorded 2015-2017 192
by one police force, and lasted between 24 minutes and 1 hour, 55 minutes. 193
The interviews were transcribed verbatim, and the first author closely read the ver- 194
batim transcripts to detect examples of rape stereotypes. Utilising the rape stereotype 195
scale from Hermolle (2023) [42] the most common rape stereotype themes within each 196
interview were identified. All potentially relevant moments from each interview were an- 197
alysed across multiple successive rounds of iterative analysis. One transcript, a stranger 198
rape, was eliminated on the basis that the complainant’s statement would not likely have 199
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been used as primary evidence, because the interview did not contain any rape myths, 200
and because the case was very different to the others, as there was video evidence and the 201
complainant had little memory of the event itself. While some other stereotype use was 202
found within the interviews, suspect related stereotypes were the most consistent and 203
widespread across the transcripts. The research questions were developed from these. 204

Salient extracts were then identified for Jefferson transcription [44] to explore nuance 205
within the constructions, especially in terms of emphasis, tone, and picking up distress or 206
emotion not evident in the spoken word. Twenty-five extracts were identified from all 207
relevant cases and subject to close Jefferson transcription, with six representative exam- 208
ples utilised in the final study. The analysis was continuous and cyclical throughout the 209
process from the first step. It started inclusively, becoming more specific and precise dur- 210
ing the systematic exploration of the cases, and eventually, extracts. 211

2.2. Theory and Methodology: An Integrated Approach 212

To comprehensively explore police interview features, and how they affect the par- 213
ticipants and reveal interviewers” and institutions’ social representations of rape, an inte- 214
grated, multi-perspective and bottom-up approach to the data was used. Consequently, 215
some micro-level features were drawn from conversation analysis and discursive psychol- 216
ogy. For example, interruptions [45], reported speech [26], the use of justifications [46], 217
and interpretative repertoires in regard to reliance on neutralising language and ‘appro- 218
priate resistance’ talk [47;48] were analysed in combination with a macro-level analysis: 219
the socio-cognitive Critical Discourse Analysis (CDA). This placed the micro-level fea- 220
tures in the wider context of power and asymmetry, disbelief and doubt, and social rep- 221
resentations of rape reflected within the institution and in individual interviewers. Mac- 222
Leod (2010) [26] conducted a comparable CDA on a similar sample using this approach, 223
while van Dijk (2001) [49] suggested that a CDA should be diverse and multidisciplinary, 224
integrating the ‘best work of many people’, and that CDA should involve examination of =~ 225
interactional control and interactional content, which lends credence to the current study’s 226
novel, multi-perspective approach. 227

An integrated discursive approach helps us to understand individual meaning-mak- 228
ing (Jefferson-level analysis), relational dialogue (what business is happening in the inter- 229
view and what the effects are on the complainant), and what power relations are happen- 230
ing at institution level which are also affecting the interview (i.e., pressures on the inter- 231
viewer to ask inappropriate questions which could be asked in court). This allows further 232
understanding of the negotiation, resistance, and perpetuation of social representations of =~ 233
rape within the police interview and the wider police and CJS culture. 234

2.3. Defining Complainant-Suspect Relationships 235

Due to the differences in misunderstanding constructions and use of agentless pas- 236
sives depending on the complainant-suspect relationship, this study analysed the findings =~ 237
across a spectrum of suspect acquaintanceship, from ‘stranger’ to ‘partner’. Thus, itisnec- 238
essary to establish a working definition of a stranger rape, an acquaintance rape, and a 239

partner rape, to understand which category each extract falls into: 240
241
Table 1 242
Definitions of complainant-suspect relationships 243
Relationship Definition
Stranger Offences “where the complainant and suspect are stranger or unknown

to each other” [50]. Very limited legitimate contact or previous non-
legitimate contact are included in this definition. Although stranger
rapes are considered the most common type, in reality only
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approximately 16% of rapes are by strangers [51]. This is reflected in
the current data, in which only three interviews, two of which were
used in the analysis, were stranger rapes.

Acquaintance  Offences where “the complainant and suspect are known to each other
but have not had a previous sexual relationship” [50]. Three types dif-
fering in closeness to the complainant were identified in the current
data: Where they have known each other for just a few days; where
the suspect is a ‘friend of a friend’; where the suspect is a friend of the
complainant.

Partner “Offences committed by people who are, or have been, intimate part-
ners” [52]. The nature of the rapes in the study’s interview data either
includes coercive control in order to commit sexual violence, or physi-
cal and sexual violence. the former is more common than the latter in
the data, although sometimes the two are combined.

3. Results 244

This section explores the constructions of the suspect along a spectrum of alleged 245
stranger rape to acquaintance rape. This structure is useful for the analysis because the 246
data was unusually striking in how strong the alignment was between the type of discur- 247
sive constructions used and the complainant-suspect relationship. The less stereotypical 248
the rape, i.e., the more the complainant and suspect knew each other, the more complex 249
the questioning became. In partner rapes, the focus was typically on the suspect’s under- 250
standing of consent, coercion versus force (and often, the interviewing officer’s blurring 251
of this distinction), verbal versus nonverbal non-consent, and the ‘rough’ sex narrative. 252
Passive talk consisted of agentless talk and nominatives and increased neutral and nonvi- 253
olent reformulations of violent acts. In acquaintance rapes, misunderstanding construc- 254
tions recurrently centred on visible signs of distress, lighting at the time of the rape in 255
terms of what the suspect could see, and ‘mixed signals’. Passive talk centred on bodily 256
autonomy and the complainant being ‘done to” instead of the perp ‘doing’. In stranger 257
rapes, the focus was on agentless and passive talk, with some examples of mistranslation 258
constructions. The more acquainted the complainant and suspect were, the more occa- 259
sions of misunderstanding and passive talk occurred overall, indicating the presence of 260
‘real rape’ myths. 261

In all extracts, 10 stands for the interviewing officer, while IE stands for the com- 262
plainant. INT[number] identifies different interviews. See Table 2 for transcription con- 263

ventions. 264
Table 2 265
Jefferson Transcription Conventions 266

Transcription feature Meaning

w[ord]

[wor]ds Overlapping talk

word=words Latched utterances

(0.5), (2.4) Longer pause in seconds

(.) Micropause, considered >0.2 seconds

Wo:rd Extension of the sound or syllable

Wo::rd A more prolonged stretch

Wo:rd Downwards intonation in the middle of a word before rising

again at the end
Wo:rd Upwards intonation in the middle of a word before falling again
at the end
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?

?

WORD/WOrd
Underline, underline

Falling final intonation
Continuing intonation

Rising final intonation

Medium final intonation

Loud talk

Emphasis on all or part of a word

°word® Passage of talk that is quieter than surrounding talk

<word> Passage of talk that is slower than surrounding talk

>word< Passage of talk that is faster than surrounding talk.

“word” Passage of talk that is higher in pitch than sur-
rounding talk.

Hh Audible aspirations

.hh Audible inhalations

(hh) Laughter within a word

.huhh huh (huh) Crying or sobbing

.shuhh/.shih Sniffing

((gesture)) Transcriber’s comments

3.1. Stranger Profile

This section concerns the constructions of consent misunderstandings within the in-
terviews, including potential miscommunication, or the suspect missing the complain-
ant’s nonconsent altogether due to the complainant not properly communicating it.

In Extract 1, the complainant and suspect had first met two hours previous to the
suspect following the complainant to her room. The talk during this extract relates to an-
other person present before the rape, who translated for the complainant and the suspect.

Extract 01:Int04 so you don’t think there was any miscommunication going on

1 I04: Okay, .hhh How good is his english i’ve spoken to MI erm

2 (0.5) her english is uh ((sharp inbreath through teeth))

3 limited i think's the [best thing to say isn't it.]

4 IE4: [ Ml::'s ((female witness)) ] 1is (.)
5 better than C1's ((male not present for assault)) and

6 [this V]1= ((suspect))

7 I04: [right.]

8 IE4: =he- his english was next to no:thing really,

9 I04: Oka:y?

10 IE4: Erm anything that he did want to say his cousin- er- JlI (0.7)
11 or M1 were translating it for me,

12 (.)

13 I04: R[ight, ]

267

268
269
270
271
272
273
274

275
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277
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279

280

281

282
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14 1IE4: [And the]n they were translating what i’d said (.) back to 289
15 him, 290
16 1I04: Were they translating the bit where he's saying you-you’d- 291
17 you haven't >got a< bo:yfriend and everything or(.) was he 292
18 say[ing that to you,] 293
19 1IE4: [No, he-he ] can s- he can speak some e:nglish, but 294
20 (0.8) for somebody that (1.7) is not very good with accents 295
21 it'd be very hard for them to understand, 296
22 I04: °Right°,= 297
23 IE4: =Erm (0.4) i (.) 1 only pick up some bits cause of (0.2) how 298
24 M1l talks to me and what she says to me, 299
25 I04: Yeah. 300
26 (.) 301
27 IE4: Erm (.) so that’s the only reason that i pick them up but 302
28 when he was trying tell me i was beautiful (0.4) and i’d got 303
29 nice eyes he didn't know how to say tha:t (.) 304
30 in [engli]sh, (0.3) So then Jl was= 305
31 1I04: [Yeah, ] 306
32 1IE4: =translating things like that 307
33 1I04: Right. 308
34 1IE4: And then when i was saying i’d got a boyfriend and i was 309
35 happy J1 was translating that to him to let him know what 1 310
36 was saying, 311
37 1I04: Oka:y, .hhh So (.) here's the thing then i >mean i-< (0.9) i 312
38 don't speak Slovakian, i don't suppose(0.2) 313
39 you do e:ith[er. D'you TH]Ink JI= 314

40 IEA4: [ (hh)No (h)o. ] 315
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41 TI04: =was translating the correct things to you did you get the 316
42 impression that J1 was telling him 317
43 (.) [the correct things ] 318
44 1IE4: Yeah [because he was saying solme of the things in E:nglish 319
45 as wlell, ] 320
46 I04: [Right.] 321
47 1IE4: So i knew what- i kinda knew what he was sa:ying, 322
48 I04: Yep, 323
49 TIE4: Cause he'd say it in his language and then he'd tell me what 324
50 he'd just said to him in english and so would MI. 325
51 I04: .hhh Right, so you don't think there was any 326
52 miscommunication [going on.] 327
53 1IE4: [No Jdefinitely not, cause M1, she 328
54 .hhh (0.7) sh-she'd tell ‘em straight really she'd tell them 329
55 that i didn't say that o:r what i did say (.) d'you know what 330
56 i mean, [she'll-]= 331
57 I04: [Yeah. ] 332
58 TIE4: =she’ll tell ‘em. 333

In Extract 1, the interviewer asks multiple questions to set up a misunderstanding 334
construction of the suspect. She first asks, “how good is his English’ (line 01), comparing 335
to another non-English speaker who was present. After several turns (lines 4-35) in which ~ 336
the interlocutors attempt to reach agreement on the level of English fluency, the inter- 337
viewer then begins a so-prefaced question (line 37-43) signaling the end of the attemptto 338
agree the ‘facts’ of the language ability and a shift to deliver the upshot of her original 339
question about the suspect’s English ability. She breaks off from the question with a turn- 340
medial parenthetical insert [53]: “here’s the thing then I mean I (0.9) I don’t speak Slo- 341
vakian, I don’t suppose you do either" (lines 37-38). This insertion enables the interviewer = 342
to shift from an institutional footing to a more interpersonal one and creates a moment of ~ 343
shared alignment with the complainant offering acceptance and solidarity about not 344
speaking Slovakian. We know, from earlier in the interview, that the interviewer has al- 345
ready established that the complainant does not speak Slovakian, so when it is raised here 346
it is not as a neutral information solicit, but in service to the relational move. The com- 347
plainant’s confirmation of shared non-Slovakian speaking contains interpolated laughter 348
particles, that also mark the moment of shared alignment. The interviewer then resumes 349
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the so-prefaced question with ‘do you think J1 was translating the correct things to you" 350
(lines 39-43), which directly introduces the possibility of miscommunication. 351
The interviewer’s footing shift towards conversationalisation [54] and relatability on 352
lines 37-38 is in line with the Enhanced Cognitive Interview training, which recommends 353
interpersonal communication [55]. By using it in this specific sequential context, it func- 354
tions to make it interactionally easier for the complainant to admit to language difficulties 355
and confusions during the assault by establishing the reasonableness and common likeli- 356
hood that anyone in her position (including the interviewer) would have struggled to 357
communicate. On both an interactional and an ideological level, the attempt to create in- 358
terpersonal solidarity conveys the interviewer’s personal presumption of miscommunica- 359
tion, but also the ideological presumption of the wider police institution and CJS context 360
that she acts as a representative for in the interview. 361
Although the question is grammatically formatted with an interactional preference 362

[56] for agreement that the translation was correct (“Do you think J1 was translating the 363
correct things to you”), the shared agreement that they don’t speak Slovakian makes it 364
impossible to be confident in a translation. This makes a “yes’ response interactionally 365
accountable and more problematic. We can see this impact on the complainant’s response 366
because continuing to resist the ‘miscommunication presumption’ requires her to include 367
an account that negates the needs to speak Slovakian because “he’d say it in his language 368
and then he’d tell me what he’d just said to him in English and so would M1.” (Lines 49- 369
50) 370
The interviewer immediately upgrades their so-prefaced upshot [57] with the much 371

more explicit ‘so you don’t think there was any miscommunication going on.” (line 51-52). 372
Johnson (2002) [58] suggests that so-prefaced questions in police interviews can function 373
to label and evaluate prior utterances and direct the interviewee towards reformulation. 374
They can be used to express dissatisfaction or disbelief with the interviewee’s statement. 375
That appears to be the case here. To agree with this summation would require the com- 376
plainant to express complete confidence in all aspects of the communication. Thatis a high 377
bar to achieve given the multilingual, multi-party nature of the interaction leading up to 378
and during the assault. It would require them to explicitly reject the interviewer’s personal 379
and institutional presumption of miscommunication, thus undermine the shared solidar- 380
ity. Such formulations are designed to be difficult for recipients to navigate without con- 381
ceding their position in favour of their interlocutor’s - namely that there were communi- 382
cation difficulties during the assault that might reasonably blur nonconsent. 383
The interviewer’s question (lines 51-52) is designed using the passive voice to avoid 384
attributing responsibility for the miscommunication to a specific agent. However, doing 385
this during a question directed to only one party to the assault positions them (the com- 386
plainant) as able to answer the question and therefore take unilateral responsibility for the 387
subject of the question. Such formulations delete the suspect’s role in miscommunications 388
and background their responsibility for the assault behind the complainant’s role [38]. 389
This is a practice that recurs extensively throughout our dataset. We illustrate this using 390
Extract 2 which comes from a ‘perfect’ stranger rape case — the suspect followed the com- 391
plainant while walking home at night. The only constructions present in this interview 392
are agentless passives and violence-neutralising language. However, they are used tosuch 393

an extent that they confuse the complainant. 394

Extract 2:Int07 What was that action doing 395
1 IO7: So you know >when you were< talking about your He:ad, = 396
2 IE7: =Yeah. 397

3 I07: .hhh How many ti:mes (0.3) d'you think that (.) your head's 398
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31 IE7: what d'you mean, Like (0.2) ((repeats previous motions)) 426
32 gripping my hair and (0.2) pu[shing me to the] floor 427
33 I07: [ yeah ] (0.6) Yeah = 428
34 IE7: =Yeah. (1) I don't know how like 429
35 [explain that, ] 430
36 I07: [S- and your flace where’s-where's that hi:tting 431

The interviewer asks a series of questions oriented to a passive agentless grammar — 432

the talk has no actor, and the questions are in the passive voice (lines 3-4, 8, 12-13, 28-29). 433
She asks how many times, where, and how “has your head been banging?’ The suspectis 434
not present in any of these formulations, although the complainant stated previously that 435
the suspect carried out this action. This backgrounds the suspect, reduces his role in what 436
happened. Uncertainty is created about who has done what [38], which diffuses respon- 437
sibility and serves the ideological function of hiding the actor. The interviewer could have 438
asked instead: ‘how many times did he bang your head’, ‘where or whereabouts did he 439
bang your head’, or ‘how or why did he bang your head? The passive voice is not neces- 440
sary to avoid leading questions here as the complainant has already stated it was the sus- 441
pect who ‘banged” her head. Including ...do you think...” (e.g., how many times do you 442
think he banged your head?’) would have enabled the interview to preserve a neutral 443
stance without making the questions incomprehensibly vague. The persistent use of the 444
passive voice here seems to be an ostentatious way to background and minimise the sus- 445
pect’s agency in favour of the complainant’s. 446

The complainant’s first two responses are fitted to the agentless constructions (6, 9- 447
11) suggesting an initial willingness to conform to the institutional norms reproduced 448
through formal interviewing phrasing. However, after the third agentless question (12- 449
13) she reintroduces the suspect’s agency by reaffirming her active non-consent to his ac- 450
tions: ‘I wouldn’t let him do anything’ (line 15) and goes into further detail on how he 451
banged her head on the floor uses active formulations throughout response. She justifies 452
attributing agency to the suspect through her memory (“I remember” 15-16) and physical 453
senses (“I could feel him gripping my head” 20-21). Including evidentiary justifications to =~ 454
support attributions of the suspect’s agency in this sequential position displays the claim- 455
ant’s recognition that the interviewer is creating an interactional context in which direct 456
attributions of the suspect’s agency are unwelcome. She does additional discursive work 457
to ensure they can be included in order to manage the possibility of perceived responsi- 458
bility or blame when making her non-consent clear. 459

Later, removing the agent from the talk becomes an obstacle to understanding: The 460
interviewer asks in lines 28-29, ‘so that action- what’s that action (.) what was that action 461
doing?’, regarding the suspect pushing the complainant to the floor. The interviewer’s 462
disfluency highlights the non-normative use of a passive formulation for this type of ques- 463
tion, generates confusion, and leads the complainant to seek clarification (line 31). Even 464
with gestural context, Jefferson transcription, and further transcriber clarification, itis dif- 465
ficult to understand what is being asked. There is no true agent in the question, duetoa 466
nominalisation that presents “that action” as the agent, deleting the suspect from the talk. 467
The complainant’s response — “Yeah. (1) I don’t know how like explain that’ (lines 34-35) 468
— following delay (line 30) and clarification (lines 31-32) displays continuing trouble with 469
either or both the question’s subject (what happened to her head) or turn design (agentless 470
construction). The difficult and obfuscating nature of the question design exemplifies the 471
interviewer’s discursive power over the complainant. The interviewer chooses how to ask 472
the question, and the interviewee can either align with or resist the question’s 473
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implications. Confusingly formulated questions can impact the complainant negatively = 474
because it is not clear whether their inability to answer arises from their own unreliable 475
testimony or the interviewer’s unclear interaction. Removing the suspect as a participant 476
in the rape, along with less violent terminology ‘hitting, banging’ rather than the com- 477
plainant’s preferred ‘bashing’ earlier in the interview, allows the overhearing audience to ~ 478
further obscure the Mens Rea of the act. MacLeod (2010) [26] discovered that some inter- 479
viewers would restate complainants” words in less violent terms, despite the ABE guide- 480
lines [43] recommending that interviewers’ restating of a complainant’s account should 481
be as close to the original words as possible. The interviewer is thus aligning with the 482
ideologies of the institution and wider society, which exonerates suspects through rape 483
stereotypes and social representations [12]. 484

3.2. Acquaintance Profile 485

Moving on to acquaintance rape, misunderstanding constructions become more 486
pointed and personal (e.g., visible distress’) compared to the vaguer miscommunication 487
constructions seen in stranger rape interviews. Extract 3 is from an interview in which the 488
complainant had been to a university event, and the suspect had assaulted her after two 489
days of group socialising. The questioning in Extract 3 is about when the complainant 490

began to visibly cry. 491
Extract 03:Int 10 could he have seen tears in your eyes would you say 492
1 I10: Okay. .hhh (0.7) Did you (0.9) again this is impo:rtant, 493
2 (0.2)Did you .hhh (.) have any tears before you said you 494
3 started crying (.) in the bed,= 495
4 W1l0: =Yea- (0.2) erm (.) i1 had (0.3) >sort of< (0.6) it wasn't (.) 496
5 proper tears but my eyes (0.2) i think (0.2) my eyes were 497
6 quite watery and sort of (0.7) some tears (.) but .hhh 498
7 (0.3) [it was when- ] 499
8 1I10: [Would you look-] could he-could he have seen .hhh 500
9 tears in your eyes (.) would you say, 501
10 (.) 502
11 W1l0: Erm, 503
12 (0.5) 504
13 I10: And y’ [ave to be honest about that, ] 505
14 W1O0: [ I th- (0.5) i th- ], °i-i-i think® so erm 506
15 (0.4) i-1 wuh- i didn’t- couldn't see my face so (0.2) i'm 507
16 not sure but i think so, .hhh [but there’s- ] 508
17 1I10: [Were you were] you v- .hh you 509
18 know obviously when someone visibly 510
19 crie[s you know, D-were you-]= 511

20 W10: [ Mhm (0.4) yeah, ] 512
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21 I10: =did you cry .hhh (0.4) you s- you said you cried in the bed

22 but did you (0.2) did you cry visibly (1) uh-up to that point
23 at any time,=

24 W10: =Em (1.4) noh- (1.5) °a 1-° (.) lit>tle bit< but not (0.5)

25 really, (0.2) Erm (0.2) sort of- (0.2) i had like a >couple
26 of< tears but not (0.3) loads .hhh (0.2) it was- .hhh when he
27 sort of pinned me down (0.2) and (0.4) i kind of (0.4) had a
28 realisa:tion, .hhh (0.5) i just (.) sort of (1) i panicked

29 cause I just thought he was (0.3) bout to (.) rape me >and i
30 just< (1.4) .hhh (0.2) ©°°i just®® (0.4) like (0.2) sort of

31 (0.2) started (.) sort of shakin:g, quite (0.7) drastically
32 and just (0.6) cryin:g,

33 (0.3)

34 1I10: Mkay. .hhh

The interviewer begins setting up a misunderstanding construction when he asks,
“did you have any tears before you said you started crying in the bed”. He uses a reminder
of importance — “did you (0.9) again this is important (0.2)” (lines 5-7). This reminder is
redundant, as from a socio-cognitive perspective, the complainant is aware of how im-
portant the interview and getting the facts right is. This is her experience and her account,
which she came to talk about. Therefore, while a potential way to seek clarity, in this con-
text, it expresses disbelief and challenges the complainant’s account. An interviewer ut-
terance several turns later: “and y’ave to be honest about that” (line 17) further conveys
disbelief in the complainant’s account and draws on the real rape stereotype of “visible
distress is necessary to communicate clear non-consent” in line with an older ‘no means
no’ model, where absence of enthusiastic affirmative (nonverbal or verbal) consent is not
necessarily considered non-consent, potentially minimising other ways of indicating non-
consent [59].

The interviewer holds institutional power in this setting, and thus can decide what is
relevant in any particular context. By discursively foregrounding the complainant’s visi-
ble distress and truthfulness, he also marks it as institutionally more significant than the
suspect’s behaviour. This may be a case-building line of questioning, for the purposes of
corroborating with the suspect later, but as the interviewer has not communicated why
he is pressing this point, the effect is on the complainant is negative. The complainant
pauses and stutters throughout the extract, indicating discomfort and that she may treat
the interviewer’s questions as an expression of disbelief. She also challenges the difficulty
of putting herself in the suspect’s shoes in response to lines 12-13 (‘could he have seen
tears in your eyes (.) would you say?’): ‘I didn’t-couldn’t see my face so (0.2) I'm not sure
but I think so.... The interviewer interrupts this utterance, ending her turn. This may be a
‘power’ type interruption, as opposed to a ‘rapport’ type [45]. It takes discursive control
back from the complainant, asking her if she cried visibly ‘at any point in time’, with the
appeal to common knowledge that: “you know when someone visibly cries...” (lines 21-
23). The interviewer appeared to orientate to visible crying and distress as a performative
act for the suspect to show that she did not consent to avoid misunderstanding. If she had
not cried, even performatively, then she had not communicated her non-consent suffi-
ciently. In the wider institutional context, Maddox et al. (2012) [30] found that an ‘appro-
priate” amount of distress was more credible to investigators than too much or too little
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distress, indicating that this interviewer was aligning to the institutional ideologies of the = 559
CJs. 560

Extract 4 is also from interview 10, and while the talk here is mostly active, it still 561
contains a grammar of nonagency. The line of questioning is about the suspect’s body and 562

actions, removing his decisions and mind from the talk. 563
Extract 4:Int 10 what was his body doing at that time 564
1 I10: =.hhh How- how many- you know how long was it befo:re (0.2) 565
2 his penis entered your mouth 566
3 W10: Erm (0.5) ©°there's® (.) literally straightaway 567
4 (0.4) °cause® [after] I told him to (0.2) stop= 568
5 I10: [Okay, ] 569
6 W1l0: =and I was >trying to tell him to stop< and get off and 570
7 I10: Yeah. 571
8 (.) 572
9 W10: As my (0.2) m- (.) as I was talking he (0.4) sort of- 573
10  (0.3) 574
11 TI110: Right 575
12 wWl0: (°°Put it in,°°) 576
13 I10: And how long was his penis inside your mouth for would you 577
14 say, 578
14 (0.9) 579
15 W1l0: Maybe like, erm .hhh (0.3) like three or four minutes 580
16 (0.2) maybe? 581
17 (0.4) 582
18 1I10: Okay. (1.8) Okay, (0.5) And (0.3) what was (1.2) you know ha- 583
19 (0.2) was he motion (.) motion at all during this time, 584
20 anything you know, what were you- what you- what was his body 585
21 doing at that time 586
22 (.) 587
23 W10: Erm: (1.5) er: (0.6) I didn't really >notice °his®< (0.5) 588
24 >body doing anything< I just (0.3) remember his (0.2) head 589

25 (0.5) >sort of< (0.3) not his head his hands sorry (.) moving 590
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26 my head (0.3) .shihh em (0.3) back and forth, 591

The interviewer uses a grammar of nonagency throughout [38; 60], choosing formu- 592
lations such as “his penis entered your mouth’ (line 2). No autonomy or responsibility is 593
assigned to the suspect for what happens to his penis. The verb (entered) describes move- 594
ment past a threshold with no indication of the source of motion. In contrast, the empha- 595
sised possessive “your” in relation to the complainant’s mouth foregrounds her connec- 59
tion to (and responsibility for) the ‘entered space’, thus implicating her capability to per- 597
mit or refuse entrance without invoking the suspect’s comparable control over his penis” 598
entry. After some turn-initial disfluency, possibly marking a problem parsing the clunky 599
non-agentic question design, the complainant’s response (lines 6-12) orients pointedly not 600
just to the suspect’s agency for his actions, but also to his agency in attempting to (physi- 601
cally) silence her verbal non-consent to his actions (as I was talking he sort of put it in). 602
The complainant clarifies verbal non-consent twice and uses active grammar to describe 603
what the suspect did with his penis. 604

During the complainant’s response (lines 6-12) the interviewer provides three mini- 605
mal receipts (lines 5, 7, & 11). The first treats “literally straightaway” as a sufficient an- 606
swer, the subsequent two (7&11) treat the answer as complete and mark the hearably in- 607
progress account of how the suspect’s precipitous action interrupted her attempts to re- 608
fuse consent as being irrelevant to the question that was asked. In the interviewer’s next 609
turn the turn-initial connective “and” links "and how long was his penis inside your 610
mouth for would you say” (lines 13-14) to his previous as a chained question, furthering 611
the sense in which suspect’s active role and the complainant’s verbal non-consent is dis- 612
regarded. When responding to this question, the complainant is succinct and does not 613
challenge the non-agentic question-formulation again, though she does not use it herself 614
(lines 15-16). 615

The interviewer persists with non-agentic suspect constructions for his next question 616
as well, even when doing so requires multiple self-initiated repairs to achieve (lines 18- 617
21). This highlights the non-normative nature of this type of question and the discursive 618
effort required to elide the suspect’s agency behind ‘what was his body doing at that time” 619
(lines 20-21). Repairs like these are a powerful marker to both interlocutors and analysts 620
about what the speaker treats as sufficiently important to justify disrupting the progres- 621
sivity of the conversation to correct or include [61]. In response to the interviewer's per- 622
sistence, the complainant begins to adopt passive constructions of the suspect's actions. 623
However, her talk is marked with reluctance and discomfort. For example, there are mark- 624
edly faster and quieter portions of talk, pauses, fillers such as ‘er’, and self-corrections 625
(lines 23-26). 626

The interviewer’s persistence with non-agentic language appears to privilege and 627
protect the suspect by removing them from the talk about the assault. It reveals the insti- 628
tutional power of the interviewer as, over successive turns-as-talk, the complainant acqui- 629
esces and begins to use the same formulations. Thus, the narrative of the assault as itis 630
first being produced within the police record begins to minimise and remove the suspect’s 631
role. We have shown here how a police interviewer can exercise their discursive and in- 632
stitutional power to erase Mens Rea from the suspect and remove his thinking actions 633
from the situation. The implications of this shift for the case’s progression through the 634
wider CJS appear only to benefit the suspect [62]. 635

636

The complainant’s observable discomfort is accentuated by further power asymme- 637
tries in the interview - the interviewer is male, and the complainant is young and vulner- 638
able (She discloses her autism diagnosis early in the interview). From a position of social, 639
interactional, and institutional power, the interviewer uses complicated and opaque 640
grammatical formulations that recurrently and implicitly disadvantage the complainant's 641
account in favour of protecting the suspect. It is in this sense that the interviewer’s actions 642
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could be described as aligning with the wider patriarchal ideology of the institution and 643
of society. 644

While not a conscious aim, the adversarial justice system in England and Wales 645
works on the basis of the presumption of innocence, which is indeed fundamental to jus- 646
tice. However, in terms of rape, which is a heavily gendered crime and often has few if 647
any witnesses, this adversarialism can often be detrimental to complainants, often placing 648
responsibility onto the complainant while exonerating and erasing the suspect — in this 649
case, using agentless passives. This is a pattern identified by the End Violence Against 650
Women Coalition (EVAW, 2019) [2] amongst others and which is also reflected in, and 651

reflects, wider societal practices such as media reporting of rape [39]. 652
653
3.3. Partner Profile 654

Misunderstanding constructions become yet more complex when examining partner 655
rape cases and often further relate to communicating non-consent properly, even when 656
the complainant has affirmed and reaffirmed her verbal non-consent. Indeed, as the rela- 657
tionship between victim and perpetrator becomes closer, the extremity of the use of lan- 658
guage to challenge victimhood increases, as seen in the final two extracts. Extract 5is an 659
interview with a complainant who was in an abusive relationship with the suspect, who 660
had a history of sexual, physical, and emotional violence against the complainant. This 661
was ongoing almost up to the interview date, and the complainant’s description of the 662
incidents suggests she was coerced. An appropriate adult was present, indicating she is 663
vulnerable. The talk is about the complainant’s understanding of rape and consent, and 664

the suspect’s understanding of non-consent. 665
Extract 5:Int 05 And are we sure that L knew that you don’t want to have sex? 666
1 I05: Okay. .hhhh So what's your understanding of rape now (0.2) 667
2 Wha what d'you think rape is now 668
3 (0.9) 669
4 IE5: Literally if a wo:man says n:o (0.6) and then (0.3) then a 670
5 man's got obv’sly take that as a no or othe:rwise it's (0.9) 671
6 obv’sly classed as rape, 672
7 I05: °Yeah® (0.7) ©°That's it°, .hhh And that man's got to know that 673
8 you mean no, 674
9 IE5: M [: : mm. ] 675
10 1I05: [and that you d]on't want sex. .hhh An:d (0.6) are we sh- 676
11 are we- sure that L1 ((suspect)) knew that you don't want to have 677
12 sex. 678
13 (0.9) 679
14 IE5: I think he knows that. .hh He knows but (1.5) he's >one uh 680
15 th<em people who will not- he won’t take no f’r an answer off 681

16 anybody, 682
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17 1I05: °0Okay®, .hhh So (0.8) we've briefly spoke abou- >Is there 683
18 anythin< else that you can think abo:ut, Because obviously I 684
19 appre:ciate when you're in a relationship and you're sayi:ng 685
20 .hhh what- You know- Someti:mes (.) what's in our he:ad and 686
21 w— an you d- an you're thinkin i don't want to have sex, .hh 687
22 That person that you're having sex with in- L1l in this case 688
23 always wanting sex, .hh he's got to know that you don't want 689
24 to, 690
25 (5.6) 691
26 IE5: N:o, 692
27 (7.4) 693
28 IE5: It's just he ne:ver knows he-he (0.3) he always (1.1) no 694
29 matter f’r how much I say no it doesn't go >through he'll< 695
30 just carry o:n, 696
31 I05: Okay 697

The interviewer initially asks the complainant what her current understanding of 698
rape is (lines 1-2). It is worth noting that Hohl and Stanko (2015) [18] found that the like- 699
lihood of case dropout rose significantly if investigators judged a complainant had a ‘lack 700
of understanding of consent’. The complainant’s definition is general, but broadly correct 701
in line with the legal definition and traditional “no means no” understandings, although 702
not with the contemporary affirmative consent model, which is a more up-to-date under- 703
standing. She had previously expressed that she repeatedly verbally refused (withheld 704
consent) and was unwilling, an important nuance in terms of consent, as someone can 705
wish to have sex but not give explicit consent (or not be willing, yet give consent, poten- 706
tially due to coercion) [34]. The interviewer orients to this definition and continues with 707
“no means no”, in line with other interviewers’ models of consent in the data. She caveats 708
and modifies the complainant’s definition to include (and emphatically stress) her respon- 709
sibility to ensure that her refusal was recognised by the suspect - ‘and that man’s got to 710
know that you mean no’ (lines 7-12). The interviewer then asks the complainant ‘Are we 711
sh- are we- sure that L1 knew that you don’t want to have sex’ (lines 11-12). This formu- 712
lation shifts the suspect’s role into past tense, implying that the suspect’s actions are over, 713
thus backgrounding and reducing any current responsibility. However, when dealing 714
with the complainant, the wording is in present tense, implying that some responsibility 715
still rests upon her for communicating non-consent. Thus, in the context of defining rape 716
the key question becomes not what the suspect did, but whether there is collective and 717
enduring certainty about the suspect’s knowledge of the complainant’s non-consent (‘we’ 718
- either among the police or including the complainant). Lines 7-12 convey not only the 719
interviewer’s doubt in the complainant’s account and their understanding of rape, but 720
also invokes stereotypes such as ‘secretly wanting it’ or ‘he didn’t mean to’. 721

Between lines 17-24 the interviewer speaks with considerable disfluency and multi- 722
ple re-starts displaying some interactional trouble. This manages the interactional and so- 723
cial delicacy of expressing disbelief in an interlocutor’s statements whilst nevertheless en- 724
abling the interviewer to do just that, suggesting that the complainant did not in fact 725
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consent verbally and instead just thought it. This is achieved through several discursive 726
moves: The interviewer normalises not communicating non-consent through the plural 727
you (“when you're in a relationship and you're sayi:ng”) and appeals to common 728
knowledge (“you know-"). She shifts footing to the inclusive “what's in our he:ad” to treat 729
“thinkin i don't want to have sex” as acceptable and relatable [55]. The interviewer con- 730
veys that thinking rather than verbalising sexual refusal is particularly understandable in 731
circumstances that match the complainant’s (e.g., “in a relationship”, and “that person 732
that you're having sex with in- L1 in this case always wanting sex”. In so doing the inter- 733
viewer avoids directly asserting disbelief, but nevertheless expresses a clear implication 734
that the complainant did not verbalise non consent and cannot claim that the suspect knew 735
she did not want sex. She ends her extended turn by reiterating that “he's got to know that 736
you don't want to” in order for the encounter to constitute rape. 737

The lack of a direct accusation makes it interactionally more complicated for the com- 738
plainant to resist the implication [63] and might help account for the extremely long pause 739
before she responds. Her simple response (“No”) does wholly reject the implication, but 740
the interviewer’s subsequent lack of response (line 27) treats her rejection as incomplete. 741
She then goes on to dismiss her actions in the moment as inconsequential when faced with ~ 742
the suspect’s generalised pattern of behaviour to disregard anybody else’s answers (“no 743
matter f'r how much I say no it doesn't go >through he'll< just carry o:n)”. This builds on =~ 744
her earlier construction of the suspect as dispositionally “one uh them people who ... 745
won’t take no for an answer off anybody’ (lines 14-15) [64], and challenges the discursive 746
construction that non-consent relies on the complainant being certain of the suspect’s 747
knowledge of her sexual refusal. 748

This extract reveals how the interviewer invoked and normalised stereotypes around 749
suspects ‘not realising’ they were having non-consensual sex which specifically cast doubt 750
on the complainant’s version and constructed her as culpable for any consent misunder- 751
standings. It shows how the complainant’s attempts to resist the interviewer’s version of ~ 752
events is constrained and limited through interviewer’s interactional and institutional 753
power to control the agenda of the questions asked and to arbitrate ‘correct’ definitions of 754
legal concepts like consent. Given the complainant’s profile as a vulnerable complainant 755
of partner rape, the interviewer is likely aligning to wider institutional and societal ideo- 756
logies and practices around real rape complainants and credibility. 757

Extract 6 relies on a grammar of nonagency and some passive talk to obscure suspect 758
autonomy and agency. This is a violent partner rape, and in addition to the non-agentic =~ 759
language, neutralising and non-violent language is used. The line of questioning pertains 760

to positioning and exact facts of the account. 761
Extract 06:Int 09 So his penis went into your vagina. 762
1 I09: Oka:y? (0.2) Er: and you said he put hi:s (.) er dick inside 763
2 you, 764
3 IE9: .HHHH 765
4 I09: Inside you where. 766
5 IE9: Inside my vagi:na, 767
6 I09: Okay? [So his ] pe:nis= (0.2) 768
7 IE9: [.hhSHih] 769

8 I09: =went into your vagina.= 770
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The interviewer reformulates the complainant’s description of what the suspect did 800
to her (“you said he put his er dick inside you’, lines 1-2), into a more neutral, agentless, 801
and passive version ‘so his penis went into your vagina’ (lines 6-8) [38]. ABE interviews 802
prefer medical terms, which might contribute to the replacement of more colloquial ter- 803
minology. However, the reformulation goes further than anatomical clarification and ex- 804
emplifies the pattern shown earlier in our analysis to minimise suspect agency in the de- 805
scriptions of events (changing ‘he put his dick’ to ‘his penis went’). 806

The interviewer recurrently uses neutral language in place of more violent words. 807
For example, earlier in the interview, the complainant had said, ‘he’s got me pinned 808
down’; here, the interviewer reformulates that into ‘he’s holding your shoulders down” 809
(line 26). The complainant resists the neutral characterisation of the grip as ‘holding’ her, 810
by reasserting her original formulation of “pinned down’ (line 27). She then extends her 811
description to include the physical consequences of his grip, again repeated from earlier 812
in the interview, that she could not move her arms. Immobilisation is more consistent with 813
pinning than holding so by including that detail the complainant provides evidence to 814
support her word and reject the interviewer’s version. An Italian study examining court- 815
room questioning reflects this pattern, finding that the defence replaced terms such as 816
‘violence’ or conflict’” with words such as ‘squabble’ or ‘predicament’ [65]. The police in- 817
terviewers in our data are not defence attorneys. The interactional goal of their role in the 818
interview is to gather evidence, not defend the suspect. This makes it all the more striking 819
to find similar discursive resources being mobilised between the two contexts. 820

As the extract continues, the interviewer uses more agentless talk: ‘and what’s being 821
said.” (line 33). Isolated from the full context of the interview, this question could appear 822
reasonable— the complainant could be saying no, or the suspect may be speaking. How- 823
ever, the complainant has already established earlier in the interview that she had been 824
gagged, preventing speech. To ignore that context by creating an ambiguity about who 825
could have spoken here diminishes the suspect’s power to silence the complainant and 826
places equal emphasis on her as a participant in the rape. The complainant reaffirms her 827
inability to speak in her response and confirms what the suspect was saying to her (lines 828
34-37). 829

In choosing to ascribe equal potential for speech to both suspect and complainant, 830
the interviewer pulls focus from the suspect and uses it to exaggerate the complainant’s 831
freedom for action during the rape. Here the interviewer exercises their discursive and 832
institutional power to control what gets scrutinised during the police investigation. A sys- 833
tematic interactional pattern of minimising the suspect’s role and maximising the com- 834
plainant’s role opens the door for an overbearing institutional focus on the complainant 835
and an associated disregard and minimisation of the suspect’s role with potentially pro- 836
found judicial implications. 837

4. Discussion 838

Our analysis demonstrated that interviewers could use their institutional and inter- 839
actional authority over complainants to construct suspects as someone who misunder- 840
stood, or as a set of actions with hidden or obscured intentions. This reflects wider insti- 841
tutional and societal ideologies of sexual violence, a point reinforced by McMillan (2018), 842
who noted patterns of disbelief and cynicism about complainants in interviews with po- 843
lice officers that are related to a rigid hierarchy and a culture of hegemonic masculinity =~ 844
where women’s bodies and accounts are called into question to protect the presumption 845
of innocence of the suspects, who are predominantly male and thus members of the patri- 846
archal ingroup [66-68]. 847

There is an ongoing construction of rape suspects as having missed or misunderstood 848
non-consent. This is related to what the complainant did or did not say or do, thereby 849
causing or failing to prevent the misunderstanding, and is a form of covert complainant- 850
blaming. The responsibility of making clear their non-consent, and ‘doing everything they 851
can’ is placed on the complainant, despite varying reactions and levels of resistance for 852
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complainants — some freeze and feel unable to move [69], which may cause further blame 853
to be placed on them, particularly where higher levels of RMA already exist [70]. 854

The complainants had all verbally expressed non-consent beforehand but were often 855
still asked about physical resistance, visible signs of distress, and whether they believed 856
the suspect knew they did not want sex. This was more common the more intimately the 857
complainant and suspect knew each other, with questions in partner rapes centring often 858
on understanding consent and being certain that the complainant was clear towards the 859
suspect, which falls in line with the legal definition of rape and outdated models of con- 860
sent, which, while the data was pre-#MeToo, can still be seen in other recent research [9]. 861
This responsibility shifting indicates both an individual and institutional disbelief in rape 862
accounts, potentially due to the presumption of innocence and adversarialism inherent to 863
the justice system. This becomes stronger the more likely cases are to be ‘complex’ rapes 864
— partner or acquaintance profiles, for example. This supports previous evidence that com- 865
plainants of stranger rape are the least blamed, complainants of marital rape the most, 866
with acquaintance rape complainants falling in between [71-73]. 867

Passive, agentless, and violence-neutralising language was commonplace when 868
speaking about the suspects. For stranger rapes, these instances were frequent and centred 869
often on body parts and suspect actions towards the complainant. For acquaintance and 870
partner rapes, these were less frequent, but when they did occur, were more likely to be 871
in the form of neutralising language such as ‘have sex with’, or ‘held down’. Similarly to 872
the misunderstanding construction, this shifts responsibility away from the suspect by 873
removing attributions of intent and thoughts and rendering body parts autonomous, and 874
in some cases, acting as a way of expressing disbelief. This construction is also in line with 875
previous research - agentless passives are used in the media [74; 60] and in legal settings 876
[38; 75]. Obscuring suspect agency with this grammatical device affects attributions of re- 877
sponsibility and harm [74; 76] which could be detrimental in the legal context. Notably, 878
Ehrlich’s (2003) [38] examples of agentless passives were of the suspect using them, with 879
the effect of diffusing responsibility and creating uncertainty. This makes it striking that 880
the police interviewers orientated to the same structures here, with the same effects. 881

4.1. Implications 882

The interviewers’ constructions throughout the dataset (particularly those that had 883
the effect of shifting responsibility from suspect to complainant) often distressed and con- 884
fused the complainant. Perceived harm and Mens Rea were diminished through sugges- 885
tions that the complainant could have done more to avoid the rape. The interviewer ap- 886
peared frequently ideologically aligned with the institution, displaying their particular 887
mental models of rape through the questions asked and the way questions are formulated 888
[66]. This is likely due to factors such as general patriarchal values of society perpetuating 889
social representations of rape throughout institutions. Also, the adversarial justice sys- 890
tem’s reliance on ‘innocent until proven guilty’ potentially influences social representa- 891
tions in ways which emphasise innocence for the defendant to the detriment of the integ- 892
rity and credibility of the complainant [77]. Even if individual interviewers’ personal be- 893
liefs are not rape-supportive or high in rape stereotype acceptance, several previous au- 894
thors have noted that the presence of rape stereotypes in their respective data were likely 895
symptomatic of a larger problem [26,27]. Indeed, regardless of any intent to build a strong 89
case for the complainant, the way questions are asked are still alienating complainants 897
from the justice process, potentially contributing towards feelings of blame and secondary 898
victimisation. Thus, interviewers are still aligning themselves with the overall ideological 899
goals of the police force and the CPS. Interviews are being used to inform decisions about 900
next steps in investigations, and the real rapist stereotypes inherent within them, uncon- 901
scious or not, create bias in decision making. Should the case go on to court, defence law- 902
yers may use the constructions and stereotypes within the interview as evidence (or lack 903
therein), possibly harming the complainant’s credibility and affecting jury decision mak- 904
ing. This is especially true for acquaintance and partner rapes, where there are more real 905



Behav. Sci. 2024, 14, x FOR PEER REVIEW 23 of 30

rapist stereotypes and more misunderstanding constructions. This could be a consequen- 906
tial contributor to the ‘vicious cycle of attrition” in the UK [4], causing many rape com- 907
plainants to fall through the cracks. 908

In terms of theoretical implications, this study took a novel methodological ap- 909
proach. We drew from micro-level conversation analysis and discursive psychology to 910
explore conversational details in a level typically left out of legal transcripts (such as tim- 911
ing, overlap, emphasis, and speech disruptions). We placed these features within the 912
wider context of the interview participants, power and asymmetry, and social represen- 913
tations of rape via the macro-level socio-cognitive CDA. This displays the utility of taking 914
a pluralistic approach to analysing legal transcripts and supports van Dijk’s (2001) [49] 915
proposal that CDA should be diverse and multidisciplinary suggesting more research 916
should be conducted within the CJS using this approach. 917

4.2. Recommendations 918

The findings suggest ambitious recommendations for policy and practice are neces- 919
sary. As Operation Soteria Bluestone (2023) [78] highlighted, it is essential that specialised ~ 920
teams with expert knowledge handle rape and other sexual offenses. This expertise is cru- 921
cial in providing complainants with the necessary support, including specialised inter- 922
viewing techniques that consider the dynamics of coercion and control exerted by sus- 923
pects, which interviewing officers often do not understand or pay attention to. This may 924
reduce reliance on misunderstanding narratives and agentless passive talk to background 925
the suspect. It may facilitate a shift towards suspect-focused investigations and inter- 926
views, emphasising the behaviour and actions of the suspect rather than questioning the 927
credibility and actions of the complainant. Some steps are already being taken towards 928
this with guidance on complainant-blaming for police [79]. 929

To help reduce rape stereotype acceptance and use, widespread, standardised, and 930
longitudinally tested training with an evidence based theoretical framework is necessary. 931
Murphy and Hine (2019) [8] suggested utilising a cognitive framework in police training, 932
to improve interviewing skills in terms of increasing clarity and empathy for complain- 933
ants [80] address the mechanisms behind attitude change, stereotypes, and prejudice. So- 934
cial Representations Theory would be a good fit for this cognitive framework, providing 935
an understanding of how stereotypes are underpinned and perpetuated. It has been found 936
that interviewing skill with rape complainants is better with lower rape myth acceptance 937
[80], thus it is important that any training encompasses the multiple factors surrounding 938
police rape stereotype acceptance. This includes possible unconscious biases caused by 939
sexism, traditional views on women, or “kinds” of complainants [81-84], and allows for = 940
understanding good investigative decision-making without over reliance on cognitive 941
‘shortcuts” and social representations of rape [85]. 942

Finally, any change made to practice must be folded into a system level change across 943
the CJS as the entire ecosystem is interdependent: this means jury-based education, equi- 944
table prosecution policy, and good practice in law and policing. 945

4.3. Limitations and Future Research Directions 946

The interview sample consisted of White rape complainants only. Given that Black 947
and Asian women are at highest risk of sexual victimisation, it is necessary to conduct 948
sensitive, Black-centred co-produced research to further understand cultural differences 949
and issues in police interviewing of rape complainants. 950

No case outcome information was available —i.e., whether police had decided to take 951
no further action, take the case forward, or whether the complainant withdrew at this or 952
a future stage. Outcome data in similar future work would add further understanding to 953
the impact of interviewing and stereotype use on the complainant. For example, Pipe et 954
al. (2013) [82] found in a child interview study that there was a possible link between 955
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following interview protocol and better case progression, i.e., more guilty verdicts and 956
charges. 957

Exploring ABE compliance in future research would be useful. A content analysis 958
along with analysing examples of good or poor practice, comparing these with the pres- 959
ence or quantity of rape stereotypes, could provide insight into how or whether ABE com- 960
pliance mediates rape stereotype use. 961

Finally, due to the sensitivity of the data in this study, only the first author was al- 962
lowed into the police facility to transcribe the interviews. This could undermine data trust- 963
worthiness, however transcription training sessions, data sessions, and regular meetings 964
with the co-authors mitigated this, and the team felt confident in the credibility and trust- 965
worthiness of the transcripts and analyses. 966

5. Conclusions 967

We found an ongoing pattern of shifting responsibility away from the suspect and 968
onto the complainant. Interviewers constructed him as having misunderstood or missed 969
non-consent, or by using passive-agentless talk that obscured his autonomy and removed 970
his agency. There was a secondary effect of expressing disbelief in the complainants’ ac- 971
counts. This is concerning and is a possible contributor to the high attrition rate at this 972
investigative stage. Recommendations for policy and practice include specialist 973
knowledge and teams for handling rape cases, training with a cognitive framework to 974
address underlying biases, beliefs, and assumptions as well as understand stereotypes. 975
This is alongside work to improve rape case responses within the CJS as a whole-systems 976
approach, to reduce decision-making shortcuts within the police. 977
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